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iii

JURISDICTION OF THE COURT
This court has jurisdiction pursuant to Rule 3 of the Utah Rules of Appellate Procedure
because the appeal isfroma final judgment which isfinalto all issues and parties.
APPELLEES' ISSUES PRESENTED FOR REVIEW
Appellees' issues presented for review are as follows:
1. The Order of Judge Henroid was properly entered on May 7,2008. (See Aplees
App. Page 10,103).l
This presents an issue of discretion in deeming answers to requests admitted and in
striking appellant's answer.
STANDARD OF REVIEW: Striking the answer was appropriate because courts have
broad discretion in assessing discovery sanctions and appellate courts will interfere with such
discretion only when an abuse of discretion is clearly shown. Morton v. Continental Baking Co.,
938 P.2d 271,274 (Utah 1997). Pursuant to Rule 36(a)(2) of the Utah Rules of Civil Procedure
Requests to Admit are deemed admitted unless responded to within 30 days of service. If
Appellant had made a motion to have the admissions withdrawn this decision could have been
reviewed as an abuse of discretion, Langeland v. Monarch Motors, Inc., 952 P.2d 1058 (Utah
1998), but since no motion was made the admissions are conclusive.
2. The findings andfinaljudgment of Judge Christiansen filed October 23, 2008 and
entered October 24,2008 were properly entered and should be upheld. (See Aplees App. Page 1

1

Appellees' reference to the record will be to Appellees Appendix designated as
Aplees App. Page" "and" ").
1

"

and 104).
STANDARD OF REVIEW: Findings of fact are reviewed under the clearly erroneous
standard. State v. Pena, 869 P.2d 932, 935-36 (Utah 1994). Conclusions of law are reviewed for
correctness. Slattery v. Covey & Co., 909 P.2d 925. The evidence and all inferences that may be
drawn therefrom will be viewed in a light most supportive of the findings of the trier of fact. The
findings and judgment of the trial court will not be disturbed when they are based on substantial,
competent, admissible evidence. Mardanlou v. Ghaffarian, 135 P.3d 904,2006 UT App 165
(Utah App. 2006)
STATEMENT OF THE CASE
A case asking for damages was filed against appellee. Although appellee was initially
represented, counsel was allowed to withdraw and on April 20,2007 appellant filed a pro se
appearance. (See Aplee App. Page 100). On October 8,2007, appellees served Requests for
Admissions, Interrogatories and Requests to Produce on appellant. (See Aplee App. Page 5 and
102) On May 7, 2008 Judge Henroid filed an order deeming the admissions to be admitted and
striking the answer of appellant because of the failure to answer any of the discovery. (See
Aplee App. Page 10,102-103 ). Based upon the striking of the answer Judge Henroid entered
default judgment against appellant and based upon the admissions Judge Henroid found that
appellees were entitled to the relief demanded in the complaint. Judge Henroid determined that
judgment would be entered for damages, and interest to be determined at a later evidentiary
hearing. (See Aplee App. Page 10) He also determined that the entitlement to attorney's fees
and punitive damages would be determined at a later evidentiary hearing. An evidentiary hearing
was held on September 29th and 30th 2008.

(See Aplee App. Page 103-105) After the hearing
2

Findings of Fact and Conclusions of Law and the Judgment and was entered against appellant.
(See Aplee App. Page 1,2, and 106)
SUMMARY OF ARGUMENT
1.

Appellant did not comply with Rule 24(a)(5) because no standards of appellate
review with citations were included.

2A.

Appellant did not preserve any issues by raising them below.

2B.

Appellant made no arguments concerning Judge Henroid's order.

2C.

Appellant made no cogent legal argument.

2D.

Appellant didn't marshal evidence nor cite evidence in the record

3.

Appellant could have cured any lack of a recording from Judge Henroid's hearing.

4.

Appellant has shown no entitlement to leniency because of his pro se status.

5.

Appellant's discussion of a foreign judgment is not relevant.

6.

Judge Christiansen appropriately granted attorney's fees.

7.

Appellants brief was incomplete.

8.

Appellees are entitled to costs and attorney's fees.
ARGUMENT

1.

APPELLANT'S ISSUES PRESENTED FOR REVIEW DID NOT COMPLY
WITH THE RULES.
Appellant did not comply with Rule 24(a)(5) by stating the standard of appellate

review with citations.
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2.

ISSUES NOT RAISED OR PROPERLY ARGUED BY APPELLANT.
A.

ARGUMENTS NOT RAISED BELOW ARE WAIVED,
Any arguments not made to the trial court cannot be raised on appeal and

are waived. Trejfv. Hinckley, 2001 UT 50,26 P3d 212; Badger v. Brooklyn Canal Co., 966
P.2d 844, 847 (Utah 1998). For a trial court to effectively rule on an issue, three requirements
must be met: (1) the issue must be raised in a timely fashion; (2)the issue must be specifically
raised; and (3) a party must introduce supporting evidence or relevant legal authority. Hart v. Salt
Lake County Comm'n, 945 P.2d 125,130 (Utah Ct App. 1997)
After the entry of Judge Henroid's order on May 7,2008 and before the final judgment on
October 24,2008, appellant did not raise the impropriety of the May 7,2008 order. After the
entry of the May 7,2008 order appellant neverfiledany motion or took any action to have the
order set aside before filing this appeal. Having not raised this issue below at a time when
evidence could have been taken and arguments evaluated it should not be raised on appeal.
B.

ARGUMENTS NOT MADE IN APPELLANT'S BRIEF SHOULD NOT BE
CONSIDERED.

Not only did Appellant not raise the arguments below, appellant has not raised anywhere
in his brief that the sanction imposed by striking the answer was inappropriate, that it was
inappropriate to deem the requests to admit admitted or that the requests to admit did not support
the order of Judge Henroid. Arguments not made in the appellate brief are waived and cannot be
first made in the reply brief. See State v. Brown, 853 P.2d 851, 854 n. 1 (Utah 1992); Von Hake
v. Thomas, 759 P.2d 1162,1169 n. 6 (Utah 1988); Broadbent v. Board ofEduc. of Cache
County Sck DisL, 910 P.2d 1274,1277 n. 4 (Utah Ct.App.).

4

C.

APPROPRIATE LEGAL ARGUMENTS HAVE NOT BEEN MADE.

Claims in a brief that fail to adequately set forth an argument as required by Rule 24(a)(9)
of the Utah Rules of Appellate Procedure will not be considered. Rohan v. Boseman, 46 P.3d
753, 2002 UT App 109 (Utah App. 2002); State v. Gamblin, 2000 UT 44,1 P.3d 1108. If a
brief, instead of providing the reviewing court with cogent argument merely contains one or two
general assertions in regard to each claim of error and simply cites one or two cases in regard to
each claim of error instead of demonstrating that the contentions compel reversal of the trial
court's ruling, the claims will not be considered. Rohan v. Boseman, supra.
Appellant's brief provides no analysis of the cases he cites and no cogent argument why
any of the cited cases support the argument he makes. The arguments made by appellant should
be disregarded.
D.

NO EVIDENCE HAS BEEN MARSHALED AND THERE ARE NO
CITATIONS OF THE RECORD.

An appellant must marshal the evidence in support of the findings and then demonstrate
that despite this evidence, the trial court's findings are so lacking in support as to be against the
clear weight of the evidence, thus making them clearly erroneous. ELM, Inc. v. M. T. Enters., 968
P.2d 861, 865 (Utah Ct. App. 1998). Rule 24(a)(9) implicitly requires not just bald citation to
authority but development of that authority and reasoned analysis based on that authority. State
v. Thomas, 961 P.2d 299,305 (Utah 1998). An appellants failure to cite to the record in a brief
is grounds for assuming regularity in the proceedings and correctness in the judgment appealed
from. Butler, Crockett & Walsh Dev. Corp. v. Pinecrest Pipeline Operating Co., 909 P.2d 225,
230. A reviewing court is entitled to have the issues clearly defined with pertinent authority cited

5

and is not simply a depository in which the appealing party may dump the burden of argument
and research. State v. Larsen, 828 P.2d 487, 491. When the duty to marshal is not properly
discharged, the merits of challenges to the findings are accepted as valid. Mountain States
Broad. Co. v. Neale, 783 P.2d 551, 553 (Utah Ct App. 1989). As in State v. Price, 827 P.2d
247,250 (Utah Ct. App. 1992), summary affirmance would be appropriate. Appellant has
marshaled no evidence, didn't even order a transcript of the two day evidentiary hearing, and has
made no cogent legal arguments.
3.

APPELLANT COULD HAVE CURED THE LACK OF TRANSCRIPT OF
THE APRIL 14,2008 HEARING.

If there is no tape of the April 14, 2008 hearing, as appellant claims, it is irrelevant to this
appeal. At page 7 of appellant's brief it is stated, "Richard's can only base the relevant facts of
the case from memory of Law and Motion in the court of Judge Steven Henroid on April 14,
2008.
Rule 11(g) of the Utah Rules of Appellate Procedure, provides,
... If no report of the evidence or proceedings at a hearing or trial
was made, or if a transcript is unavailable, or if the appellant is
impecunious and unable to afford a transcript in a civil case, the
appellant may prepare a statement of the evidence or proceedings
from the best available means, including recollection. The
statement shall be served on the appellee, who may serve
objections or propose amendments within 10 days after service.
The statement and any objections or proposed amendments shall be
submitted to the trial court for settlement and approval and, as
settled and approved, shall be included by the clerk of the trial
court in the record on appeal.
If in fact no record of the April 14,2008 hearing is available appellant could have,
pursuant to Rule 11(g), provided a statement, from his recollection of the proceedings. This

6

statement could have been submitted to the appellees and to the trial court for approval and
settlement and then included by the clerk of the trial court in the record on appeal.
4.

APPELLANT IS NOT ENTITLED TO LENIENCY.

As a general rule, a party who represents himself will be held to the same standard of
knowledge and practice as any qualified member of the bar. Nelson v. Jacobsen, 669 P.2d 1207,
1213 (Utah 1983) Nevertheless, because of his lack of technical knowledge of law and procedure
a layman acting as his own attorney should be accorded every consideration that may reasonably
be indulged. Id.
In Lundahl v. Quinn, 67 P.3d 1000,2003 UT 11 (Utah 2003), the court stated that the
court is generally lenient with pro se litigants, but would afford the pro se litigant no leniency
because she was afrequentlitigator. No evidence was presented that appellant does not fit
within the same category. The court will not hold a pro se litigant to the same precision in legal
arguments as an attorney but will not advocate for a pro se litigant because it would be unfair to
the opposing party, Winter v. Northwest Pipeline Corporation, 820 P.2d 916.
In Armstrong v. Department ofEmployment Security, 834 P.2d 562 (Utah Ct. App. 1992),
a pro se litigant was held to strict compliance to the rules. The court rejected the pro se litigant's
claim of confusion when the notice clearly stated she had 10 calendar days, not 10 working days
to file an appeal.
Appellant has shown no basis to afford leniency. Appellant infers, but does not state,
that because he was representing himself at the time Judge Henroid determined that all requests
to admit were deemed admitted and appellant's answer was stricken that the entry of Judge
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Henroid's order should be reversed because he was pro se and for no other reason.
No claim could be made by appellant that he did not understand the consequences of
failing to answer discovery and specifically the requests to admit. The requests to admit stated
the following:
2. Pursuant to Rule 36 of the URCV, make a written response, sign the same, and deliver
it to the attorney of record for the Plaintiff herein within thirty (30) days after the date hereof. If
you fail to do so the admissions may be deemed admitted. You are also instructed as follows:
2. Each matter for which an admission is requested shall be deemed admitted
unless your response is served on the undersigned attorney during the period of time set forth.
4. Failure to respond as required by the Utah Rules of Civil Procedure to the
requests within the time required may result in the entry of a judgment against you, the
assessment of additional attorney's fees against you and other sanctions by the Court. (See Aplee
App. Page 28-29)
On December 22,2007, appellees made a motion to have the admissions deemed
admitted. (See Aplee App. Page 15) Again appellant was specifically warned of the
consequences of failing to respond to discovery. At page 8 of the motion Rule 37(b)(2) of the
Utah Rules of Civil Procedure is quoted making it clear that the court could prohibit appellant
from raising any defenses.

(See Aplee App. Page 25)

The hearing before Judge Henroid was held on April 14,2008, (See Aplee App. Page
102-103) and the order of Judge Henroid was filed May 7,2008. After the entry of the May 7,
2008 order appellant never filed any motion or took any action to have the order set aside before
8

filing this appeal. If he had done so and argued that the order should be set aside because he was
pro se at the time of the hearing the trial court could have evaluated if he was entitled to leniency.
Evidence could have been presented that he was not skilled in litigation, that he misunderstood
what was going on or any other excuse that he had. Having not raised this issue below at a time
when evidence could have been taken and evaluated it should not be raised on appeal. As stated
above issues not raised in the court below cannot be argued for the first time on appeal.
Appellant has only stated that the court abused its leniency for a pro se litigant. Appellant
has not detailed what the abuse was, given any evidence of abuse, or argued why or how the
result would have been different if leniency had been afforded. No reason has been given why
the general rule, that a pro se litigant is held to the same standard as a client represented by an
attorney, should not be applied.
5-

DISCUSSION OF A FOREIGN JUDGMENT.

Appellant eludes to a foreign judgment, a California judgment and a judgment for slander
of title. The argument concerning this so called foreign judgment is confusing and lacks any
cogent discussion or legal citation. The only possible connection is that appellant interfered with
a litigation in California, which interference gave rise to some of the causes of action pursued in
this proceeding. For appellant to state in his conclusion that the judgment on appeal is a foreign
judgment that has not been domesticated in Utah is ridiculous.
6.

THE GRANT OF ATTORNEY'S FEES BY JUDGE CHRISTIANSEN.

Appellant only makes passing reference to the fact that Judge Christiansen awarded
$23,274.33 in attorney's fees. No claim is made that there was no statutory basis for the award
9

or that the amount of the award was improper. Since it cannot be determined what appellant's
complaint is about the attorney's fees it should suffice to point out that the attorney's fees were
awarded based upon U.C.A. 78-27-56. Appellant has not challenged the findings of the court
that appellant's defense was without merit and brought in bad faith and therefore has made no
argument that would merit reversal of the award of attorney's fees. (See Aplee App. Page 8)
7.

APPELLANT'S BRIEF APPEARS TO BE INCOMPLETE.

The copy of Appellant's brief supplied to appellees ends on page 8 with an incomplete
sentence and the next page is not numbered and sets out the Conclusion and Certificate of
Service by Mail. It appears there might be a missing page. Appellee cannot respond to what
might be missing.
8.

APPELLEES SHOULD BE AWARDED COSTS AND
ATTORNEY'S FEES,

When a party who received attorney fees below prevails on appeal, the party is also
entitled to fees reasonably incurred on appeal. Valcarce v. Fitzgerald, 961 P.2d 305, 319 (Utah
1998) Since appellees received attorney's fees below they are entitled to attorney's fees if they
prevail on this appeal. In addition attorney's fees and costs can be awarded, pursuant to Rule 33
of the Utah Rules of Appellate Procedure if the appeal isfrivolousor for delay. The brief in this
case isfrivolousand could have been submitted for no other reason but delay.
CONCLUSION
Appellant has presented no evidence or legal argument that would justify setting aside the
judgment entered against him. The judgment should be affirmed and appellees should be
awarded their costs and attorney's fees incurred in this appeal.
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Dated this 23rd day of April, 2009

Ronald George, attorney for Resource
Technics

%^S
Delano S. Findlay, attorney for VMS
Interphase Company

CERTIFICATE OF SERVICE
I, Ronald George, hereby certify that on April 23,2009,1 caused to be served by United
States mail, first class, postage pre-paid, two copies of the Appellant's Response Brief upon the
following:
Wayne R. Searle
Attorney for Appellant
P.O. Box 1732
Salt Lake City, Utah 84110
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